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Introduction
Documentary filmmakers know that their works typically must
include copyrighted materials belonging to others. What those
same filmmakers often don’t realize, however, is that they do
not always need a license or approval from the owner of the
copyright to use the material. Rather, the law recognizes that
creators of new works have the right to make “fair use” of such
material without having to obtain permission. Perhaps for the
first time, documentary filmmakers, courts and many people in
the entertainment industry appear to share an understanding
of “fair use” – a right that is better defined than ever before and
one of which many more filmmakers could be taking advantage.
Indeed, a clear understanding of how fair use works may enable
these filmmakers to avoid unnecessary artistic compromises.
First, we begin with an explanation of basic copyright and fair
use principles. Second, we address a number of myths and
misconceptions about fair use protection. Finally, we outline
the importance of obtaining proper insurance to protect a
documentary film project.
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Basics of copyright and fair use
A. Overview
The goal of the Copyright Act is to encourage the creation
of new works. The law does this by providing creators with
certain economic rights so that they can prosper from their
works. Thus, “authors” (as creators of all kinds of works are
known in copyright law) are given the right to prevent others
from reproducing, distributing making derivative works or
otherwise using their works without permission1. The Copyright
Act recognizes, however, that an author’s monopoly in a work
must be limited or it could be used to thwart the very same
goal of the Copyright Act to foster new works. That is, because
creators often use bits and pieces of prior works to create new
works, protection must be afforded to those who use prior
works as building blocks for new works.
The “fair use” doctrine is one such important protection. Fair
use is grounded on the idea that certain categories of works,
including documentary films, should be protected when the
creators of those works use copyrighted material in creating
new, different or “transformative” works – that is, new works
in which the pre-existing material is used in a distinctly different
way that adds value to the new work without stripping the prior
work of its value. Because it is generally accepted that artistic
endeavors do and should build and comment upon previous
works, courts have observed that the fair use doctrine staves
off the “danger that overprotection of commercial interests
will stifle and limit expression that employs the language and
symbols of our popular culture.”2 Thus, the fair use doctrine
“encourages and allows the development of new ideas that
build on earlier ones” and is designed to “avoid rigid application
of the copyright statute when, on occasion, it would stifle the
very creativity which that law is designed to foster.3
Indeed, “there is an extensive body of law applying the fair use
factors, and the courts have opened up a space that is much
larger and much more protective of documentary filmmakers
than owners of content would have you believe,” explained
Karen Shatzkin, an attorney with extensive experience in fair
use cases.

Fair use is grounded on the idea that certain
categories of works, including documentary
films, should be protected when the creators of
those works use copyrighted material in creating
new, different or ‘transformative’ works...

The doctrine of fair use stretches back more than 150 years,
is now specifically codified in the Copyright Act,4 and is even
required by the Constitution. Without the fair use doctrine,
copyright law would run afoul of the free speech protections
afforded by the First Amendment.5 Thus, as Patricia Aufderheide,
director of American University’s Center for Social Media, puts it:
“You’re not getting away with something when employing fair use,
you are exercising a right that’s a venerable part of copyright law,
highly regarded by judges.”
“Fair use is the lubricant between copyright law and your
First Amendment right to express yourself for good or bad”
said Michael Donaldson, an entertainment lawyer and author
of Clearance and Copyright. “It’s not an invitation to poach
the intellectual property of others instead of creating your own
work” he added.
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B. The fair use factors
The Copyright Act of 1976 provides the framework for
determining when the use of another’s copyrighted work
without a license or other consent is nevertheless permitted
as a fair use. It sets forth that “the fair use of a copyrighted
work… for purposes such as criticism [or] comment… is not
an infringement of copyright.”6 This is not an exhaustive list of
protected fair uses, nor does the fact that a use falls into one
of these categories alone mean that the use is automatically
fair.7 Courts have recognized, however, that “documentaries
and biographies fall within the protected categories of § 107,
and are entitled to the presumption the use of the copyrighted
material is fair.”8 To make that fair use determination, courts
will generally consider four factors set forth in the statute: (1)
the purpose and character of the use; (2) the nature of the
copyrighted work; (3) the amount and substantiality of the
portion used; and (4) the effect of the use upon the value of
the copyrighted work.9
1. The purpose and character of the use, including 		
whether of a commercial nature or for non-profit 		
educational purposes
The most important inquiry in reviewing the first factor
is determining whether the use of the copyrighted work
is “transformative.”10 A work is transformative when the
new work does not “merely supersede the objects of
the original creation,” but rather “adds something new,
with a further purpose or different character, altering
the first with new expression, meaning, or message.”11
A use will be considered transformative where the
defendant changes a plaintiff’s copyrighted work or uses
the plaintiff’s copyrighted work in a different context
such that the plaintiff’s work is transformed into a new
creation.12 Even the making of an exact copy of a work
“may be transformative so long as the copy serves a
different function than the original work.”13 If the new work,
however, simply “supersede[s] the use of the original,” the
new use is not likely a fair use.14

...Courts will generally consider four factors set
forth in the statute:
• the purpose and character of the use;
• the nature of the copyrighted work;
• the amount and substantiality of the portion
used; and
• the effect of the use upon the value of the
copyrighted work.

Uses made by documentary filmmakers are often deemed
to be transformative. As one court held in a case involving
the use of clips in a documentary, “it is difficult to imagine a
use of short clip in a commentary/documentary that would
not qualify as transformative.”15 Another court concluded
that a television biography of the actor Peter Graves that
used clips from movies in which he appeared “served
to enrich the biography” and “was for the transformative
purpose of enabling the viewer to understand the actor’s
modest beginnings in the film business.”16 In another
decision, a court concluded that the use of clips from
1950s-era B-movies in a television documentary about
the company that produced the films did not affect the
market for the original films: “While plaintiff’s copyrighted
movies aimed to entertain their audience, defendants’
documentary aims to educate the viewing public of the
impact that Samuel Z. Arkoff and James Nicholson had
on the movie industry. The documentary appears intended
to add something of value rather than simply copying the
copyrighted expression that it documents. Indeed, it seems
likely to stimulate a market for the original rather than to
replace it.”17
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A recent decision involving a documentary about
the history of an NFL football team summed up the
importance of fair use to documentary filmmakers:
[Documentaries] feature three key components: archival
footage, commentary, and interviews. These ingredients
are crucial to the creation of any historically accurate
film. They also align the videos with the examples in §
107’s preamble: “criticism, comment, news reporting,
teaching ... scholarship, or research.” 17 U.S.C. § 107.
Were we to require those wishing to produce films and
documentaries to receive permission from copyright
holders for fleeting factual uses of their works, we would
allow those copyright holders to exert enormous influence
over new depictions of historical subjects and events. Such
a rule would encourage bargaining over the depiction of
history by granting copyright holders substantial leverage
over select historical facts. It would force those wishing
to create videos and documentaries to receive approval
and endorsement from their subjects, who could “simply
choose to prohibit unflattering or disfavored depictions.”
… Social commentary as well as historical narrative could
be affected if, for example, companies facing unwelcome
inquiries could ban all depiction of their logos. This would
align incentives in exactly the wrong manner, diminishing
accuracy and increasing transaction costs, all the while
discouraging the creation of new expressive works. This
regime, the logical outgrowth of [plaintiff’s] fair use position,
would chill the very artistic creation that copyright law
attempts to nurture.18
In addition to considering whether a work is
“transformative” under the first factor, a court will
consider whether the use was “commercial” or whether
it was non-profit. Documentary filmmakers (like virtually
all creators of copyrighted works) will, of course, likely
desire commercial success. The U.S. Supreme Court has
emphasized, however, that commerciality does not raise
any presumption against a finding of “fair use.” As noted
by the Court: “If... commerciality carried presumptive
force against a finding of fairness, the presumption would
swallow nearly all of the illustrative uses listed in the
preamble paragraph of § 107, including news reporting,
comment, criticism, teaching, scholarship, and research,
since these activities ‘are generally conducted for profit in

...it generally is best to avoid using others’ materials
in trailers and other advertising and promotion for a
film without express permission to do so.

this country.”19 Indeed, the transformative nature of a use
typically outweighs any commerciality.20
The “commercial” nature of the use, however, may play
a role in the court’s analysis when it comes to the use of
clips in the advertising and promotion for a documentary.
Thus, except with an attorney’s advice, it generally is
best to avoid using others’ materials in trailers and other
advertising and promotion for a film without express
permission to do so. Such use is often cited by courts
as a factor weighing against finding fair use within the
second work. That is, the court won’t just say that the
advertisement isn’t fair use – it will cite the fact that the
clip, cue or other copyrighted matter was used to sell the
film as a ground for concluding that the use in the film also
is not fair. “Whether it is fair use to use a certain item in
advertising is a whole new analysis and it is much more
difficult,” said Donaldson. “Advertising that sells your film
can kill your film.”
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2. The nature of the copyrighted work
Second, courts will look at the nature of the work that
was copied, particularly whether the work was creative
(less likely to be a fair use) or factual/historical (more likely
to be a fair use).21 In addition, a court will consider whether
the copied work was previously published (if the work was
unpublished, that tends to be a factor weighing against
a finding of fair use).22 In practice, however, the “second
factor more typically recedes into insignificance in the
greater fair use calculus.”23 This is especially true when
the nature of the work is balanced against a transformative
purpose of the use.24
3. The amount and substantiality of the portion used in 		
relation to the copyrighted work as a whole
The third factor is a quantitative and qualitative analysis.
A court first looks at how much of the plaintiff’s work was
used.25 Although typically the more of the plaintiff’s work
is used, the less likely it is to be a fair use; it has been held
that the use of an entire work does not necessarily defeat a
claim of fair use.26 In addition to the amount of a plaintiff’s
work that is used, a court will look at whether the portion
used was the “heart of the work.”27
4. The effect of the use upon the potential market for or 		
value of the copy righted work.
Finally, courts will look at the effect of the use on the
market for the plaintiff’s work. This factor reflects the
copyright law’s condemnation of the “copier who attempts
to usurp the demand for the original work.”28 As stated by
one court, “[t]he theory behind the copyright laws is that
creation will be discouraged if demand can be undercut
by copiers. Where the copy does not compete with the
original, this concern is absent.”29

C. Fair use and documentaries
Of course, the bottom line for a documentary filmmaker is
screening and distributing the film without ending up in “fair
use limbo,” meaning that unsettled copyright questions create
an impediment to distribution. Avoiding such impediments
can cause filmmakers who do not know their rights to censor
themselves, in what the Center for Social Media calls the
“Happy Birthday” phenomenon. That means it can be difficult,
and in some cases impossible, to document events without
encountering copyrighted materials, such as the “Happy
Birthday” song being sung at a party. For years, (a music
publisher had claimeds copyright to “Happy Birthday” and
this has either forced filmmakers to remove the song, pay
a licensing fee or face the risk of a copyright infringement
lawsuit. That threat ultimately went away recently when, in
response to a class action lawsuit against the purported
owners of the copyright in that song, the lawsuit as settled with
the agreement that the song is now in the public domain, free
for everyone to use.30 Indeed, a study by Pat Aufderheide and
Peter Jaszi at Washington College of Law demonstrated that
filmmakers take pictures off walls, turn off radios or TVs prior to
filming and later edit out any recognizable materials in efforts to
avoid copyright infringement. The downside, obviously, is that
such filmmakers were avoiding entire areas of popular culture,
including art, music, film, politics, archival records, fashion and
television. “The people in charge of documenting reality were
avoiding the most popular and pervasive elements of their
culture,” said Aufderheide and Jaszi. “They were systematically
changing reality to film it.” Thus, these filmmakers are no
longer documenting the world as it exists but, rather, altering
reality before filming it.
Including such copyrighted material, however, is often allowed
as a fair use and no permission is required. For example, the
documentary This Film is Not Yet Rated by Kirby Dick was
highly critical of the Motion Picture Association of America
(MPAA) rating system. Because of the nature of the film, no
studio would agree to let the filmmaker use the various film
clips that the filmmaker wanted to use in the documentary.
“That documentary would not and could not have been made
without fair use,” said Donaldson, who worked on fair use
issues for the film along with the Independent Film Channel.
“No studio would license clips from its film for such a use and
the film had more than 100 clips.”
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In light of the importance of the fair use doctrine to documentary
filmmakers, film industry professionals sought to codify, buttress
and publicize fair use and make it easier for filmmakers to
understand their rights. That effort, which involved numerous
individuals and organizations, resulted in a comprehensive
document, Documentary Filmmakers’ Statement of Best
Practices in Fair Use, which was released in 2005.31
The statement is widely seen as an important development
in defining fair use and making it more understandable
and accessible to filmmakers. Underlying the reasoning
of the statement is the idea that in every field where fair
use is common, such as broadcast television or historical
scholarship, the industry has developed deeply accepted
norms that enable people to make quick decisions about
what is reasonable. The purpose of the statement was to
make explicit what those understandings are for documentary
filmmakers. It provides a basis for reasoning whether fair use
applies in four common situations:
•

employing copyrighted material as the object of social,
political or cultural critique;

•

quoting copyrighted works of popular culture to illustrate an
argument or point;

•

capturing copyrighted media content in the process of
filming something else;

•

using copyrighted material in a historical sequence.

Aufderheide noted that once the standards were published,
within eight weeks two filmmakers used the statement to
clear films to be shown at Sundance in 2006: (1) Kirby Dick
(This Film Is Not Yet Rated) and (2) Byron Hurt (Beyond Beats
and Rhymes). Both were works that could not have been
made without fair use. As mentioned earlier, Dick’s film used
numerous clips to develop his argument that the MPAA rating
system discriminated against independent production. Hurt’s
film featured an abundance of hip-hop and rap music in an
argument about the increasing misogyny as the music became
more broadly commercial.

Fair use misconceptions
Despite success stories like Kirby Dick’s, the message may
not be getting through to filmmakers. A recent survey of
documentary filmmakers conducted by Hiscox, a specialist
insurer, showed that while documentary filmmakers often used
copyrighted materials in their film ten times or more, there were
also some misconceptions about fair use.

A. The ‘7 seconds or 10%’ myth
It is an urban legend that fair use applies automatically if
the filmmaker uses only a certain number of seconds or a
certain percentage of the underlying work. Sometimes this
is expressed as the “7 second” (or 10 or 20 or 30 second)
rule or as the 10% rule. This is simply not true. While fair
use guidelines generally call for using just the amount of
material needed to make a point, there are no numeric rules
that instantly render a use fair. Rather, as set forth above, the
amount of the material that is used is only one in many factors
that courts consider on a case-by-case basis and, in fact, use
of the entirety of a work may still be deemed a fair use.

B. The ‘everything on the internet is free to use’ myth
During the early development of the internet, something
of a “wild west” mentality governed that caused people to
believe that the “usual rules,” including copyright, did not
apply on line. Although the courts have largely dispelled
that mindset, there are still those who continue to believe
(or at least to hope) that, “if it is on the internet, it is free
to use.” It is not. A copyright in a work exists the moment
the work is fixed in a tangible medium of expression. No
registration or other formality is required. For example, the
moment a person snaps a photograph, a copyright exists in
that photograph. The internet is simply another of the many
means of distributing that copyrighted work. Thus, content
on the internet typically has copyright protection and would
be subject to the same fair use analysis as information one
would find in a book, on television, in a movie or in any other
means of distributing content.
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C. The ‘it is fair use as long as I give credit to the 		
author’ myth
A belief persists that giving credit or attribution to the original
author alone is enough to immunize copying from liability. This
again is simply not true. Providing credit is not a defense to a
claim for copyright infringement (although it may be important
regarding certain “moral rights” claims, particularly in Europe).
Thus, giving credit will never render a use fair, but it is always
the proper thing to do, and the failure to do so will often be
an element the courts will weigh against finding fair use. But
it could also be used as evidence of knowing and intentional
infringement – by giving credit, you acknowledge that a work
is subject to copyright infringement and that you are using
it without permission. Thus, giving credit not only does not
immunize a person from copyright infringement liability, but
raises a host of other issues and thus should be reviewed by
counsel in the context of making a proposed fair use.

D. The ‘I have to ask for permission from the copyright 		
holder first’ myth
Many filmmakers erroneously believe they need to ask
permission from a copyright holder before they can take
advantage of fair use protection. The reality is just the
opposite. “When you rely on fair use, you don’t need to ask
for anyone’s permission,” said Aufderheide. Shatzkin agrees,
advising her filmmaker clients to access the materials they
need through sources other than the copyright holder. “The
large media entities break out in hives when you talk about fair
use,” she said. “If a filmmaker goes to them for the materials,
it won’t matter that she can make a good fair use argument.
So look everywhere you can to legally obtain a copy of the
work. Then the access problem is solved, and we only need
to address the copyright control question.” Indeed, asking
for permission could arguably give rise to an inference of
knowledge of infringement (because it implies you are aware
that you cannot make a use without permission). Thus, even
the choice to ask, or the way you go about asking, someone
else about use of their work is a decision that should be
reached carefully.

A recent survey of documentary filmmakers
conducted by Hiscox, a specialist insurer,
showed that while documentary filmmakers often
used copyrighted materials in their film ten times
or more, there were also some misconceptions
about fair use.

Using insurance to protect you and
your project
In addition to understanding and properly invoking fair use, a major
advance for documentary filmmakers is the availability of insurance
policies that provide important protections against lawsuits
claiming copyright infringement, defamation or other issues. While
lawsuits may be an initial concern, insurance also plays a vital role
in distribution. Without exception, a distributor will require that
filmmakers have an insurance policy which includes coverage for
fair use before it will agree to release the film.
The documentary filmmaker should speak with an insurance
broker and a clearance attorney early in the process and look for
professionals who have a solid background in intellectual property
and other film clearance issues. In most cases, the attorney,
insurance broker and underwriter will work together closely. “I
want to share my thinking with the underwriter,” said Shatzkin,
noting that a free exchange of information between the three leads
to the best outcome for the filmmaker.
Getting an E&O policy that includes coverage for fair use usually
requires that the filmmaker: (1) fill out a detailed application; (2) get
a fair use clearance letter from an attorney approved by the insurer
affirming that the attorney has vetted the materials and they meet
the fair use standard; and (3) submit a clip log at the insurer’s
request, which helps the underwriter make a determination about
the likelihood of a lawsuit being filed.
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Conclusion
Without exception, a distributor will require
that filmmakers have an insurance policy which
includes coverage for fair use before it will agree
to release the film.

With the changing media, legal and technological landscape,
creating documentaries that are legally defensible can be
complex. Luckily, the definition and implementation of fair use
has become clearer and easier to utilize on behalf of filmmakers.
By understanding and following fair use guidelines, finding the
right advisors and having the right insurance in place, filmmakers
can focus on expressing their creative vision and making the
best film possible.
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with the Center for Social Media in the School of Communication at American University and
the Program on Intellectual Property and the Public Interest in the Washington College of Law at
American University.
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